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Council Avoids Liability
In our December 2014 Law Report we discussed
a recent High Court decision that found that
builders of a strata-titled apartment complex did
not owe a duty of care to the Owners Corporation
or to purchasers in that strata scheme to avoid
economic loss resulting from defective building
works. Now the Court of Appeal in New South
Wales has found that a local Council, as a principal
certifying authority, did not owe a duty to avoid
economic loss to a purchaser of a property in
respect of which the Council had issued an
occupation certificate. The Court of Appeal found
that the subsequent purchasers in this case were
not “vulnerable” in that the purchasers could rely
on statutory warranties under the Home Building
Act and the purchasers could have protected
themselves further by appropriate warranties in
the sale contract in relation to latent defects..
The supposed avenue of protection under a sale
contract is difficult to comprehend. We have never
known vendors to give warranties to purchasers as
to latent defects, particularly in a sellers’ market. In
fact, sale contracts usually contain a clause where
purchasers warrant that they purchase the property
with all latent defects.

The Court of Appeal case involved the Ku-ringpurchasers would not make any claim in the
gai Municipal Council and it was sued by Ms
event any latent defects were found;
Chan and Mr Cox who purchased a property in
2. an occupation certificate does not certify
Wahroonga from an owner-builder who carried
that the building works do not contain
out defective building works which did not
any latent defects nor does it certify that
comply with engineer’s drawings or approved
the works comply with the approved plans
plans (Ku-ring-gia Council v Chan [2017]
or conditions of development consent. It
NSWCA 226). The costs of repairs of the defective
is instead directed at authorising use and
building works was in excess of $0.5 million. The
occupation of a completed building; and
trial judge decided in favour of Ms Chan and Mr
Cox (the purchasers) and found that they relied 3. the purchasers still had the benefit of
on the Council to exercise care in issuing the final
statutory warranties under the Home
occupation certificate and that the Council knew
Building Act and could have protected
that prospective purchasers were likely to rely
themselves when negotiating the terms of
on the occupation certificate and therefore the
their purchase.
Council assumed responsibility to take care when
The Court of Appeal indicated that different
issuing the occupation certificate.
tests and duties may apply if it were dealing with
The Court of Appeal disagreed and found in favour physical injury rather than purely economic loss
of the Council. The Court of Appeal decided that
which had been suffered by the purchasers.
the purchasers were not “vulnerable” because:
Caveat emptor is alive and well and appears to
1. they did not actually rely on the occupation
have been extended. When it is a sellers’ market
certificate as establishing there were no
there are really very few practical protections a
latent defects. There was a usual special
purchaser can get in respect of latent defects.
condition in the sale contract to the effect
that the vendor did not warrant that
Stephen Rush
there were no latent defects and that the
sjrush@esplins.com.au
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Directors’ Days Are Numbered
Every director of an Australian company will be
identified by a number in a Federal Government
crack down on “illegal phoenix activity” - the
name given to the practice of stripping and
transfering assets from one company to another
to avoid paying liabilities to creditors.
The purpose of the Director Identification
Number (“DIN”), along with other measures,
is to enable the Federal Government to identify
directors and their relationships between various
individuals and entities in order to deter and
penalise phoenix activity.
The Australian Institute of Company Directors
stated its support of the move against “phoenixing”
which the Federal Government says costs the
economy up to $3.2 billion a year.

In a paper entitled “Combating Illegal
Phoenixing” released in September 2017, the
Federal Government states that illegal phoenixing
is becoming more sophisticated and includes such
tactics as lodging a Business Activity Statement
after a company becomes insolvent in order
to obtain a refund of GST input credits where
expenses precede receipts; the non-payment
of certain unsecured creditors; and, the nonlodgement and payment of BAS and income tax
returns.
The paper proposes amendments to the
Corporations Act 2001 to “specifically prohibit the
transfer of property from Company A to Company
B if the main purpose of the transfer was to prevent,
hinder or delay the process of that property becoming

available for division among the first company’s
creditors”.
One further proposal in the paper is to extend
the current Director Penalty Notice (“DPN”)
regime from applying to PAYG withholding tax
and compulsory superannuation contributions to
also include a company’s unpaid GST liabilities
meaning a director may be personally liable to pay
GST liabilities.
While we have yet to see any concrete legislation
around this new proposal we are more than happy
to discuss the effects of the change in Government
policy with you should you wish.

Hamish Esplin
HEsplin@esplins.com.au

Be Aware Of Transfer Duty For Your Beneficiaries
When Making Will
The NSW Supreme Court’s decision in Tay v Chief
Commissioner of State Revenue [2017] NSWSC
338 (“Tay case”) is an example of how distribution
of the deceased’s estate to beneficiaries may create
unfortunate tax consequences for the beneficiaries.
Usually, a stamp duty exemption will apply to the
distribution of an estate if it is done in accordance
with the will of the deceased. In the Tay case, the
beneficiaries under the will agreed to a particular
manner of distribution of an asset which led to
duty of $28 million.
Mr Tay, a successful businessman passed away in
Singapore leaving a family business and a substantial
share portfolio in Singapore, China, Hong Kong
and Australia, valued in excess of SGD1.7 billion.
The deceased owned around 60 percent of the shares
in his family’s company which was incorporated in
Australia (“the Company”). The Company held
investment properties in Australia and was a major
asset of the estate. Mr Tay’s Will provided that the
residuary estate, which included the shares in the
Company, shall be given to the trustees of the estate
to sell and then distribute the net sale proceeds
among Mr Tay’s children in certain proportions.

Probate of the Will was granted in Singapore and
resealed (confirmed) in NSW. Instead of selling
the Company shares, the trustees and beneficiaries
of the estate agreed to keep the Company shares.
To enact this, all beneficiaries entered into a deed of
family arrangement (DoFA) where all of Mr Tay’s
shares in the Company were transferred to one
beneficiary, his son CY Tay, in partial satisfaction
of the son’s 29 per cent share in the residuary estate.
CY Tay lodged the share transfer for stamping
expecting to pay $50 and received a surprising
assessment for around $643,000 in stamp duty and
$28 million in landholder duty. CY Tay appealed
to the Court claiming: (1) the deceased estates
exemption from share transfer duty should apply
because the share transfer was the subject of a trust
for sale contained in the Will, or an appropriation
of the shares towards satisfaction of his entitlement
under the trust contained in the Will; and (2)
landholder duty exemption should apply because
the shares were acquired solely as the result of the
distribution of his father’s estate effected in the
ordinary course of execution of the Will.
The Court agreed with CY Tay on the first point

and ordered that the deceased estate exemption
applied to the share transfer. The Court held
that the DoFA did not vary the trust to sell in
the Will and all beneficiaries consented to the
appropriation of the Company shares towards
satisfying CY Tay’s entitlement under the Will.
On the second point, the Court disagreed with
CY Tay and confirmed that the landholder duty
was payable. The Court concluded that the
Company shares were transferred to CY Tay not
solely as a result of the distribution under the Will
but primarily in accordance with DoFA. The case
has been appealed to the NSW Court of Appeal;
decision pending.
Although share transfer duty was abolished in
NSW in July 2016, a scenario in the Tay case could
arise when leaving real estate to a beneficiary and
could lead to stamp duty consequences. When
making a will you should consider discussing
your wishes with the beneficiaries and prepare a
suitable will which can ultimately minimise tax
consequences for beneficiaries.

Natalya Boyarkina
NBoyarkina@esplins.com.au
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Mum & Dad Lenders Watch Out!
The recent increase in young buyers using funds from mum and
dad was sharply in focus in recent NSW Court of Appeal decision
which highlighted the importance of parents having a properly
written agreement with their children, particularly in the case
of marriage breakdowns. In Chaudhary v Chaudhary [2017]
NSWCA 222, a father signed a statutory declaration as part of
a bank loan obtained by his son and daughter-in-law stating
that the funds he advanced towards the purchase were a gift that
would not be recalled. The father later paid the stamp duty and
advanced a further amount, meaning that he advanced over $1.2
million in total as part of the transaction.
An interesting detail was that the son and his wife signed a
binding financial agreement under the Family Law Act specifically
addressing how inheritance and gifts would be treated if their
relationship ended.
Prior to settling on the purchase, the father discussed with his
son what would happen to the $1.2 million he had advanced
if the son and daughter-in-law separated. They agreed that the
entire advance of $1.2 million should be secured by a second
mortgage. The father then consulted his solicitor who drafted the
second mortgage over the property and, crucially, the daughterin-law signed the mortgage documents stating that she accepted
the funds were a loan and repayable on demand.
The Court relied on correspondence with the family’s solicitor
and the drafting of a second mortgage to override the effect of
the statutory declaration made to the bank. The Court held that
while the statutory declaration was an accurate record of his
intention at that time, it did not mean that the further funds he
advanced later were also a gift.
The Court found that many families may not have resolved
whether advances toward purchasing the property are a gift or a
loan at the outset, but that written intention will prevail – in this
case the second mortgage superseded the statutory declaration.
This case highlights the importance of written agreements and
while recognising that intentions can change, these changes must
be recorded in writing - even in the case where money is offered
without requiring scheduled repayment or interest. These records
become crucial when relationships break down, particularly in
the absence of prenuptial binding financial agreements.

Katherine Wiltshire
KWiltshire@esplins.com.au

Esplins

Law Report
DECEMBER 2017 - Page 4

Airbnb Here To Stay (For Now)
Airbnb has undoubtedly changed the short-term
leasing market in Australia and many Owners
Corporations are unhappy with the change. In
response, one Owners Corporation in Woolhara
passed a by-law which had the effect of banning shortterm letting in the building. In a landmark decision
by the NSW Civil and Administrative Tribunal
(“NCAT”), it held that the Owners Corporation did
not have power to make such a by-law.

breached section 139(2) of the SSMA and
published short reasons for its decision which only
referred to a NSW Fair Trading publication from
November 2016.

rights “to residential tenants” only. The Court
held that the term “residential tenant” means an
intention to reside permanently or for a substantial
period, and that Airbnb tenants do not have these
characteristics. Finally, the Court of Appeal held
NCAT’s reasons did not refer to the Local that the by-laws were valid because it did not
Environmental Plan (“LEP”) in Woolhara, which restrict the owner’s right to grant a lease, it only
bans short-term accommodation without prior restricted the use of the apartment.
consent from Council. A LEP will override any
strata by-law. Historically, however, Councils It not known whether the Estens Case will be
In Estens v Owner Strata Plan 11825 (“the Estens have not enforced a LEP in relation to short-term appealed.
Case”), NCAT was satisfied that an Airbnb tenancy accommodation.
The prevalence of Airbnb rentals and different
constituted a lease of the property (which is
The Estens Case is in direct contrast to the treatment of by-laws in Australia by the courts
consistent with the decision in Victoria in Swan v
Western Australian case of Byrne v The Owners of suggests that these kinds of cases will become
Uecker [2016] VSC 313). This finding by NCAT
Ceresa River Apartments Strata Plan 55597 [2017] more frequent or legislation will be introduced.
was crucial because an Owners Corporations
WASCA (“the Byrne Case”). In the Byrne Case, the As it currently stands in NSW, however, Owners
cannot make a by-law that “prohibits or restricts the
Corporations have very limited recourse to deal
owner of an apartment obtained planning approval
devolution of a lot or a transfer, lease, mortgage or
with often disruptive and noisy Airbnb tenants - at
from Council to allow their apartment to be used
other dealing” (section 139(2) of the Strata Schemes
least for now.
for short-term accommodation. The by-laws of the
Management Act (“SSMA”)).
building, however, required owners to use their Alison De Gruyter
NCAT concluded that the by-law in question apartments “as a residence” or grant occupancy ade-gruyter@esplins.com.au
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New Year
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