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veryone will recall September 1985. That’s when Canberra fundamentally
changed the to tax capital gains. Before
then capital profits were not taxable unless they were part of a profit making
scheme or part of a business operation. The effect of these amendments was to
include any capital gains on the disposal of assets in assessable income. Capital
gains tax was subject to a few exceptions such as a person’s principal place of
residence.
In 1999 the Howard Government aiming to encourage investment changed the
rules so that only one half of any capital gain made on the disposal of assets held
for more than a year was to be included assessable income. Known as “discount
capital gains”, it was only available to individuals or trusts. Superannuation
funds were entitled to one third discount capital gains. However, companies did
not receive these benefits and were required to include 100% of their capital gains
in their assessable income.
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In the NSW Court of AppealMr Qureshi appealed the decision which found that he
was liable to pay the Commonwealth Bank (“the Bank”) $150,914.38 (which
included interest) as well as ordering him to pay
general damages of $3,082,046.02, exemplary
damages of $150,000.00 and indemnity costs.

As a consequence, companies were no longer ideal investment vehicles. Instead
investment vehicles of choice became trusts. Family discretionary trusts were the
most favoured because of the added benefit of flexibility as to the recipients of
any capital gain made on assets disposed of by the trust.




Mr Qureshi, an accountant and his company
Qureshi & Associates Pty Limited were involved
in the preparation of various financial
statements, schedules detailing receivables and
the writing of letters certifying key financial
facts for a company TDM Australia Pty Limited
(TDM). The Bank lent $7,000,000.00 to TDM
which subsequently went into liquidation.

This was until the Commissioner of Taxation commenced action against Mr
Bamford which went all the way to the High Court on 30 March 2010.
In this case the Commissioner argued that because a capital gain was not “income
according to ordinary concepts” it was not income of the trust estate which could
be distributed to beneficiaries by the trustee exercising its discretionary power.
This argument was dismissed by the Federal Court and then, on appeal to the
High Court of Australia, was dismissed again.
Had the Commissioner of Taxation been successful, it would have seriously
affected the capital gains derived by trustees of family discretionary trusts. It
could have limited the concessional tax treatment available to individuals who
receive capital gains from family trusts. It is about time the Government updated
the tax laws dealing with trusts and capital gains tax — nothing has changed in
trust tax law since capital gains tax was introduced 25 years ago.
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amily trusts which have distributed profits to companies could now face
heavy tax penalties as outlined in an ATO draft ruling in late 2009. Where
trust income is distributed to a company beneficiary but not paid in cash, the
trust creates an Unpaid Present Entitlement and the company is considered to
have loaned the money to the trust. The loan is deemed as a dividend and tax
liabilities are incurred as a result.



Historically the ATO’s policy has been that if a trust uses that cash income for
business reasons then no penalties were imposed on the UPE. However,
anecdotal reports of ATO family trust audits reveal that trust income was being
used to buy personal items including holiday homes and boats.






The ATO appears keen to halt this practice and proposes that penalties will be
payable on all UPEs. Even more drastic is the suggestion that this liability be
applied retrospectively in some circumstances.




Regardless of whether a trust has complied with tax laws in the past it could now
face stiff penalties dating back years. While it may be relatively easy to restructure
your future trust income it is not possible turn the clock back.
Of course, the draft ruling is yet to be approved, but many small businesses are
sure to be following these developments closely.





he landmark decision of  has seen
liability extended to third parties involved in misleading loan applications.


























The Bank then sued 11 defendants including Mr
Qureshi claiming damages against the
accountant for misleading, deceptive, negligent
and fraudulent conduct. Mr Qureshi argued that
he was an independent accountant and that he
only prepared letters for the use of the Directors
and not for the Bank and that he too was
deceived by TDM. The Bank argued that
liability extended to those involved in making
misleading representations where there was an
awareness that they would be transmitted to
others.
The primary Judge held that Mr Qureshi
allowed his




Mr Qureshi appealed to have the whole of the
orders made against him set aside on the basis
that the judge should not have found him liable
to the Bank. The Court of Appeal found nothing
in the submissions made by Mr Qureshi which
cast doubt on the primary judge’s decision and
dismissed the appeal unanimously.
The main implication of this decision is that the
courts are increasingly willing to look to the
failings of third parties to compensate innocent
parties for losses arising from fraud and
misrepresentations.









































































T

he case of  emphasised the duties that directors
hold in relation to misleading and deceptive conduct when dealing with shares.

The misleading and deceptive provisions apply in a broader range of circumstances
than one may expect, extending beyond the scope of financial products and services
as they are regularly understood, to the issue of shares in proprietary companies.
The relevant provisions of the and the
 need to be considered by directors in dealing
with shareholders, for example on share issues, share sales and purchases and
shareholder agreements.
The provides that a person must not engage in conduct that is
misleading or deceptive or likely to mislead or deceive in relation to a financial
product or financial services, including issuing a security.





































The  provides that a
person must not, in trade or commerce, engage in conduct in relation to financial
services that is misleading or deceptive or is likely to mislead or deceive.
Importantly, the parties to a transaction can contract out of these provisions.
Therefore, although the misleading and deceptive provisions may apply to, for
example, the issue or transfer of shares in a company, any such agreements may in
fact contract out of these provisions.
The requires that directors exercise their powers and discharge
their duties with the degree of care and diligence that a reasonable person would
exercise if they occupied the office held by, and had the same responsibilities within
the company as, the director or officer.
This duty is often applied simultaneously with the provisions relating to misleading
and deceptive conduct, particularly where directors have sanctioned the release of
certain information that results in the company being civilly liable for misleading or
deceptive conduct.
Directors must exercise care and diligence in ensuring that information released
does not include (or omit) information that is likely to mislead or deceive.
\

In the company included a statement at the bottom
of the ASX announcement which was the subject of the misleading and deceptive
conduct, that contained forward-looking statements subject to risks and
uncertainties. The statement provided that readers should not place undue reliance
on the statements.
The Court found that reliance could not be placed on such a disclaimer, and that the
disclaimer was effectively useless. That is, the disclaimer did not preclude the
conduct from being misleading and deceptive or the defendant's conduct from being
in breach of his duties as director.






Further to our article 
featured in Esplins Christmas 2009 Law Report, the decision of 
 has been upheld on appeal to the Full Court of the
Federal Court of Australia. Justices Finn, Sundberg and Edmonds upheld the
earlier decision that a full time student receiving Youth Allowance is entitled to
claim self education expenses including textbooks, computer depreciation and
travel as a tax deduction.
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mployers across Australia now have less to fear after a recent High Court decision
significantly changed the approach of regulators to prosecutions for breaching
occupational health and safety laws.
In the case of ; 
the High Court fundamentally changed the interpretation of
employer's duties under OH&S laws and also the way in which prosecutions must be
conducted.
Workplace safety regulators will no longer be able to secure prosecutions for breaches of
OH&S laws alleging “a series of unspecified failures” and will instead have to identify the
deficiencies in the system or measures which could have been taken to establish an offence.
The High Court held that WorkCover failed to identify what the company and its directors
could have done to prevent the incident in question. WorkCover had required the company
to show why it was not reasonably practicable to eliminate all possible risks associated with
the work practices that led to an employee’s death - which made it impossible for the
company to properly formulate a defence to the charge.
In reaching its decision, the court considered the nature of the “absolute” obligation on
employers to ensure the safety of employees under the NSW OH&S Act and recognised that
in order to establish a defence under the legislation, the onus is on the employer to establish
on the balance of probabilities that it was not reasonably practicable to comply with the
obligation.
However, the High Court rejected the previously long-accepted principle that the absolute
nature of the obligation meant that the prosecution must only prove that a risk existed and
that it was not eliminated by the employer.
In doing so, the court overturned a long line of case law which held that, where the onus of
proof to establish a defence is on the employer, the regulator is not required to specify what it
alleges the defendant should have done to prevent the breach.
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hat well-worn writer’s cliché – the reading of the will as a prelude to mayhem – now
offers even more dramatic possibilities for authors of TV soaps and crime potboilers.
The introduction of the will have a significant
impact on how an estate will be distributed if the deceased did not leave a will. The
legislation addresses increasingly complex financial and social relationships with the main
emphasis on the predominance of the spouse. The important changes include the following:
Firstly, where someone dies intestate, leaving no person entitled, the estate will pass to the
NSW State Government. Under the new law, the Minister may, upon application, waive the
State’s right either in whole or in part to the estate in favour of a dependant of the deceased,
a person who has a just or moral claim or an organisation, such as a charity, to which the
deceased might have been expected to make a bequest.
Secondly, it is now possible for an intestate to have had multiple spouses. Previously, under
the , if an intestate was survived by a de facto partner
of at least two years standing that partner would inherit the spouse’s entitlement exclusively
with no provision for a matrimonial spouse. Under the new law, the estate is to be divided
equally between the spouses.
Thirdly, where the deceased is survived by a spouse and children from a current
relationship, there is no longer provision for the children of the intestate to share in their
parents estate – the spouse will inherit absolutely. However, where the intestate dies leaving
children from a prior relationship and a current spouse, the surviving spouse will be entitled
to the deceased’s personal effects, an indexed legacy of $350,000.00 and a half share in the
balance of the intestate’s estate. The remaining half share of the estate will be divided
between the intestate’s children in equal shares.
Finally, where there are children from a prior relationship, a spouse has the right to elect to
acquire specific assets from the estate to satisfy their entitlement. In the majority of cases
this will include the acquisition of the intestate’s share in the family home.
Esplins advises that it is vital to have a current Will in place to address your particular
testamentary wishes for your estate.
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